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Summary

The	purpose	of	this	dissertation	is	to	provide	a	comprehensive	analysis	of	Article	21	of	the	OECD	

Model;	 the	 “other	 income”	 article.	 Below,	 the	 contents	 and	 the	 main	 conclusions	 of	 the	

dissertation	are	summarised.	The	study	addresses	the	following research	questions:

 How	does	Article	21	operate	in	relation	to	the	other	distributive	rules	of	the	OECD	Model	

and	bilateral	tax	treaties	based	thereon?	This	involves	an	analysis	of	the	interpretation	

and	application	of	Article	21	and	provisions	in	bilateral	tax	treaties	which	are	based	

thereon	in	case	law,	academic	literature	and	tax	authorities’	policies	in	various	

jurisdictions.

 An	examination	of	the	relevance	of	Article	21;	is	the	“other	income”	article	necessary?	If	

so,	why,	and	if	not,	what	might	an	appropriate	alternative	be?

 An	investigation	of	the	effectiveness	of	Article	21;	does	Article	21	operate	in	accordance	

with	its	intended	purpose,	and	if	not,	could	this	be	resolved	through	an	amendment	of	

the	OECD	Model	or	the	OECD	Commentaries? This	involves	an	indication	of	possible	

changes,	if	any,	to	the	wording	or	application	of	Article	21	of	the	OECD	Model	and	its	

Commentary,	and	to	other	provisions	of	the	OECD	Model	and	their	Commentaries.

The	main	conclusions	drawn	from	these	questions	are	discussed	below.	This	is	preceded	by	an	

overview	of	the	structure	and	contents	of	the	dissertation.	First	of	all,	the	study	has	resulted	in	

the	 following	 general	 conclusions.	 In	 the	 author’s	 view,	 Article	 21(1)	 is	 essential	 within	 the	

framework	of	the	OECD	Model	and	tax	treaties	patterned	thereon	because	it	accomplishes	that	

the	 OECD	Model	 is	 a	 comprehensive	 system.	 Therefore,	 the	 “other	 income”	 article	 makes	 an	

important	contribution	to	the	avoidance	of	international	juridical	double	taxation.	According	to	

the	author,	Article	21	appropriately	fulfils	its	function	as	residual	clause	within	the	framework	

of	the	OECD	Model,	and	the	current	wording	of	Article	21(1)	corresponds	to	the	purpose	of	the	

provision.	The	author	does	not	see	a	reason	to	modify	the	wording	of	Article	21(1).	However,	the	

author	takes	the	view	that	the	effectiveness	of	the	exception	for	immovable	property	in	Article	

21(2)	can	be	improved	by	amending	Article	21(2)	as	suggested	in	the	appendix	to	Chapter	13.	

The	purpose	of	this	amendment	is to	ensure	that	a	PE	state	 is	not	entitled	 to	 tax	 income	from	

immovable	 property	 situated	 in	 the	 residence	 state	 or	 in	 a	 third	 state.	 The	 author	 does	 not	

consider	 it	 necessary	 to	 modify	 the	 basic	 rule	 of	 Article	 21(2),	 although	 the	 provision	 in	

principle	only	has	a	clarifying	function	in	respect	of	“other	income”	from	the	residence	state	and	

from	third	states	 that	 is	 included	 in	 the	business	profits	which	are	attributable	 to	a	PE	 in	 the	

other	contracting	state.	

1 Structure	and	contents

This	study	is	divided	into	three	parts.	Part	I	of	this	study	(“General”)	contains,	in	addition	to	the	

introductory	chapter,	various	chapters	of	a	more	general	nature.	Given	the	influence	of	the	OECD	

Model	on	the	application	and	interpretation	of	tax	treaties	worldwide,	the	point	of	departure	of	

this	 study	 is	 Article	21	of	 the	OECD	Model	 and	 the	Commentary	on	 this	provision.	By	way	of	

introduction	to	the	subject,	Chapter	2	places	Article	21	in	its	historical	context.	The	origins	of	the	

“other	income”	article	can	be	traced	back	to	the	League	of	Nations	Model	Conventions	and	the	

OEEC	Model.	Therefore,	this	chapter	examines	the	development	of	the	“other	income”	article	in	

these	 predecessors	 of	 the	 OECD	 Model,	 as	 well	 as	 the	 evolution	 of	 Article	 21	 in	 subsequent	

versions	of	the	OECD Model	itself.
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The	demarcation	between	Article	21	and	the	other	distributive	rules	of	the	OECD	Model	is	often	

closely	 related	 to	 the	 interpretation	 of	 the	 terms	 used	 in	 a	 tax	 treaty.	 Therefore,	 Chapter	 3	

elaborates	on	the	general	rules	of	tax	treaty	interpretation	insofar	as	they	are	relevant	 for	the	

interpretation	 of	 Article	 21	 and	 the	 demarcation	 between	 this	 article	 and	 the	 various	

distributive	 rules.	 This	 chapter	 provides	 a	 general	 introduction	 and	 it	 gives	 insight	 into	 the	

author’s	views	with	respect	to	various	issues	related	to	tax	treaty	interpretation.	In	Chapter	3,	

the	rules	of	interpretation	included	in	the	Vienna	Convention	on	the	Law	of	treaties	(VCLT)	and	

the	 special	 rule	 of	 interpretation	 regarding	 terms	 not	 defined	 in	 tax	 treaties,	 as	 included in	

Article	3(2)	of	 the	OECD	Model,	are	examined.	 In	addition,	related	topics	such	as	qualification	

conflicts	and	the	significance	of	the	OECD	Commentaries	for	the	interpretation	of	tax	treaties	are	

explored.	

Chapter	4	provides	a	general	 introduction	to	Article	21	of	the	OECD	Model	and	the	equivalent	

provision	 in	 various	 other	 model	 treaties.	 The	 scope	 of	 the	 general	 rule	 of	 Article	 21(1)	 is	

indicated	 by	 setting	 out	 the	 demarcation	 between	 this	 provision	 and	 the	 other	 attributing	

articles	 of	 the	 OECD	 Model.	 Furthermore,	 Chapter	 4	 addresses	 the	 function	 of	 Article	 21(1)	

within	the	system	of	the	OECD	Model.	The	exception	to	the	general	rule	as	included	in	paragraph	

2	 of	 Article	 21	 is	 also	 discussed	 in	 this	 chapter.	 In	 addition,	 Chapter	 4	 examines	 the	 “other	

income”	article	as	 included	in	a	selection	of	other	model	conventions,	 including	the	UN	Model.	

Since	 these	 models	 are	 generally	 structured	 along	 the	 lines	 of	 the	 OECD	 Model,	 attention	 is	

mainly	 given	 to	 the	 deviations	 from	 Article	 21	 of	 the	 OECD	 Model.	 Furthermore,	 Chapter	 4	

addresses	notable	deviations	from	the	“other	income”	article	of	the	OECD	Model	in	bilateral	tax	

treaties	 concluded	 by	 a	 number	 of	 states.	 The	 delineation	 between	 Article	 21	 and	 the	 other	

distributive	rules	of	the	OECD	Model,	and	tax	treaties	based	thereon,	is	discussed	in	more	detail	

in	the	following	chapters.

The	 purpose	 of	 part	 II	 of	 this	 study	 (“Demarcation	 between	Article	 21	 and	 other	 distributive	

rules	 of	 the	 OECD	Model”),	 consisting	 of	 Chapters	 5	 through	 12,	 is	 to	 establish	 a	 framework	

regarding	 the	 function	and	operation	of	Article	21	within	 the	system	of	 the	OECD	Model.	The	

Chapters	5	 through	12	 indicate	 the	demarcation	between	Article	 21	and	 the	 respective	OECD	

Model	provisions	discussed	in	these	chapters,	i.e.	Article	6	(income	from	immovable	property),	

Article	7	(business	profits),	Article	8	(profits	from	shipping,	inland	waterways	transport	and	air	

transport),	Article	10	(dividends),	Article	11	(interest),	Article	12	(royalties),	Article	13	(capital	

gains),	and,	finally,	the	Articles	15	et	seq.,	the	provisions	dealing	with	income	from	employment.	

In	the	author’s	view,	the	Articles	15	through	20	of	the	OECD	Model	constitute	a	comprehensive	

system.	Considering	the	residual	character	of	Article	15	in	relation	to	the	Articles	16	through	20,	

the	demarcation	between	Article	21	and	 this	group	of	model	 treaty	provisions	 is	examined	 in	

one	 chapter.	 In	 the	 Chapters	 5	 through	 12,	 the	 role	 of	 Article	 21	 is	 examined	 in	 relation	 to	

income	 falling	 outside	 the	 objective	 scope	 of	 the	 other	 distributive	 provisions.	 This	 involves,	

obviously,	an	overview	of	the	items	of	income	that	are	classified	under	Article	21,	as	well	as	an	

examination	of	the	instances	in	which	items	of	income	are	notably	not	brought	under	Article	21.	

In	 addition,	 the	 role	 of	 Article	 21	 is	 examined	 in	 respect	 of	 income	 falling	 outside	 the	

geographical	scope	of	the	other	distributive	provisions.	Particular	issues	surface	when	income	is	

paid	 in	 respect	 of	 a	 right	 or	 asset	 that	 is	 effectively	 connected	with	 a	 PE.	 In	 this	 respect,	 the	

scope	and	relevance	of	the	second	paragraph	of	Article	21	of	the	OECD	Model	are	examined.	

Finally,	part	III	of	this	study	(“Summary	and	conclusions”)	consists	of	Chapter	13.	This	chapter	

summarises	 the	 findings	 of	 the	 preceding	 Chapters	 4	 through	 12	 and	 presents	 the	 final	

conclusions	to	be	drawn.	On	that	basis,	suggestions	are	made	on	how	to	potentially	amend	the	

wording	of	Article	21	of	 the	OECD	Model	and	Commentary,	and	other	provisions	of	 the	OECD	
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Model	 and	 their	 Commentaries,	 and	 how	 their	 application	 can	 be	 improved	 (see	 also	 the	

appendix	to	Chapter	13	for	the	author’s	textual	proposals).

2 Main	conclusions

2.1 Scope	of	Article	21	of	the	OECD	Model

The	demarcation	between	Article	21	and	the	other	distributive	rules	of	the	OECD	Model	can	be	

distinguished	 into	 two	 categories.	 First,	 income	 can	 fall	 outside	 the	 scope	 of	 the	 preceding	

articles	as	a	result	of	the	nature	of	the	income,	i.e.	the	income	is	placed	outside	these	provisions	

as	 a	 result	 of	 their	 objective	 scope.	 Second,	 income	 can	 fall	 outside	 the	 scope	 of	 another	

distributive	rule	as	a	result	of	the	location	of	the	source	of	the	income,	i.e.	the	preceding	articles	

are	 inapplicable	due	to	their	geographical	scope.	This	 is	even	the	case	if	 the	type	of	 income	at	

issue	is	covered	by	that	other	distributive	rule.	This	category	comprises	income	arising	in	third	

states	 that	 is	 derived	 by	 a	 resident	 of	 a	 contracting	 state,	 as	 well	 as	 income	 arising	 in	 a	

contracting	state	and	derived	by	a	resident	of	the	same	state.	Both	types	of	situations	result	in	

the	application	of	Article	21.

Certain	other	provisions	of	the	OECD	Model	have	a	residual	effect	as	well,	i.e.	Article	7(1),	Article	

13(5)	 and	 Article	 15(1).	 Where	 income	 falls	 under	 these	 other	 provisions	 with	 a	 catch-all	

function,	Article	21(1)	does	in	principle	not	play	a	role.	As	regards	the	residual	nature	of	these	

provisions,	there	are	various	differences	with	Article	21.	 In	the	author’s	opinion,	 the	nature	of	

Article	7	as	a	residual	clause	is	not	absolute.	Similarly,	the	residual	effect	of	Article	15(1)	is	not	

absolute. This	is	because	the	scope	of	these	provisions,	and,	by	extension,	their	residual	effect,	

depends	for	an	important	part	on	the	scope	of	domestic	law	concepts	of	the	state	applying	the	

tax	treaty.	This	follows	from	the	general	 interpretation	clause	of	Article	3(2). In	the	event	that	

items	of	income	fall	outside	the	objective	scope	of	Article	7(1)	or	Article	15(1),	Article	21(1)	still	

functions	 as	 the	 catch-all	 clause.	 In	 the	 author’s	 view,	 however,	 Article	 13(5)	 is	 highly	

comparable	 to	 Article	 21(1)	 when	 it	 comes	 to	 the	 former	 provision’s	 residual	 effect.	 In	 the	

author’s	 view,	 Article	 13(5)	 renders	 Article	 13	 a	 comprehensive	 system	 for	 all	 capital	 gains.	

Nevertheless,	 the	 author	 proposes	 a	 modification	 of	 Article	 13(5)	 to	 affirm	 that	 this	 clause	

functions	as	a	catch-all	provision.	

2.1.1 Objective	scope

The	objective	scope	of	Article	21(1)	 can	be	 illustrated	with	 the	aid	of	 the	 following	examples.	

Article	21(1)	may	apply	to	alimony	payments	and	other	types	of	maintenance	payments,	social	

security	 payments,	 income	 from	 certain	 financial	 instruments,	 periodic	 annuity	 payments,	

lottery	prizes,	gambling	winnings,	scholarships	and	penalty	charges	for	late	payment	of	interest.	

Moreover,	tax	courts	and	tax	authorities	in	various	countries	have	classified	the	following	items	

of	income	under	Article	21:

 a	payment	of	damages	resulting	from	a	class	action	suit	(India);1

 a	lump	sum	payment	in	connection	with	the	surrender	of	an	annuity	(Netherlands);2

 a	recapture	of	a	depreciation	of	immovable	property	(Denmark);3

 remunerations	derived	by	non-resident	active	partners	of	Belgian	BVBAs	(Belgium);4

                                                     
1 New	Delhi	Authority	for	Advance	Rulings	(AAR),	27	August	2012,	AAR	Nos	1045,	1060,	1078,	1087	and	1088	of	2011	(IC	and	others

v.	DIT),	IBFD	Tax	Treaty	Case	Law.	See	section	4.2.9.
2 Hoge	Raad,	19	June	2009, BNB	2009/264.	See	section	4.2.7.2.5.
3 Landsskateretten,	21	June	1995,	summarised	in	IBFD,	Tax	News	Service Online,	17	October	1995.	See	section	5.4.3.12.
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 pension	contributions	paid	to	a	member	of	European	Parliament	(Netherlands);5

 fictitious	income	related	to	shares	(Sweden);6

 deemed	profit	transfers	by	a	PE	of	a	non-resident	legal	entity to	that	entity’s	

shareholders	(France);7

 distributions	made	by	an	investment	fund	(Finland);8

 dividend	replacing	payments	within	the	framework	of	securities	lending	(Netherlands);9

 a	cash	compensation	paid	in	respect	of	dividends	(Finland);10

 disability	allowances	(Netherlands,	Belgium,	Germany,	UK);11

 additional	pension	payments	from	another	state	paid	to	residentsand	lump	sum	

payments	of	pension	rights	(Belgium);12

 an	exit	tax	imposed on	a	surrender	of	pension	rights	upon	an	individual’s	immigration	

prior	to	this	surrender	(Belgium);13

 severance	payments	(Denmark);14

 an	ex	gratia termination	payment	in	connection	with	an	employee’s	voluntary	

resignation	(UK);15

 a	payment	upon	the	termination	of	an	employee	stock	ownership	plan	(ESOP)	to	a	non-

resident	individual	(US);16

 income	derived	by	French	resident	“gérants	majoritaires”	(managing	directors	with	a	

controlling	shareholding)	from	non-resident	companies	(France);17

 attendance	fees	(France);18 and

                                                                                                                                                                     
4 For	example Belgian	Cour	de	Cassation (Supreme	Court),	21	December	1990,	F1851N,	IBFD	Tax	Treaty	Case	Law;	decision	of	 the	

Belgian	Cour	de	Cassation of	3	October	2003,	IBFD	Tax	Treaty	Case	Law.	See	section	6.4.3.1.
5 Hoge	Raad,	12	October	2007,	BNB 2008/15	and	16.	See	section	6.4.3.9.
6 Högsta	förvaltningsdomstolen, 4	June	2013,	no.	368-13,	HFD	2013	ref.	34.	See	section	8.4.3.1.
7 Conseil	d’Etat, 31	January	2001,	no.	199543,	IBFD	Tax	Treaty	Case	Law.	See	section	8.4.3.2.
8 Korkein	hallinto-oikeus, 14	June	1999,	KHO:1999:34,	IBFD	Tax	Treaty	Case	Law;	and	Keskusverolautakunta,	1	February	2012,	KVL	

002/2012,	IBFD	Tax	Treaty	Case	Law.	See	section	8.4.3.6.
9 Resolution	 of	 3	 June	 1994,	 no.	 IFZ94/331,	 V-N 1994,	 pp.	 2496–2497;	 Decree	 of	 15	 January	 2011,	 no.	 DGB2010/8223M,	 BNB

2011/90.	See	section	8.4.3.7.
10 Korkein	hallinto-oikeus, 6	November	2002,	KHO:2002:71,	IBFD	Tax	Treaty	Case	Law.	See	section	8.4.3.8.
11 Hoge	Raad,	4	July	1989,	BNB 1989/274;	Hoge	Raad,	22	June	1994,	BNB	1994/242;	Hoge	Raad,	27	September	2000,	BNB 2001/29.	

See	sections	12.4.4.1.3.	and	12.4.4.1.7.	See	also,	e.g.	Antwerp	Court	of	Appeal,	12	October	1999,	no.	2000/25,	FJF	2000/154,	IBFD	
Tax	Treaty	Case	Law;	Bundesfinanzhof,	15	April	1996,	BStBl II	1996,	p.	478;	and	the	UK	HMRC	classification	of	incapacity	benefits	
under	various	UK	tax	treaties.	See	section	12.4.4.1.3.

12 Antwerp	Court	 of	Appeal,	18	 September	1995;	Antwerp	Court	 of	Appeal,	22	October	1996	and	16	December	1997.	 See	section	
12.4.4.2.6.

13 Hof	van	Cassatie, 5	December	2003,	F.02.0042.F,	IBFD	Tax	Treaty	Case	Law.	See	section	12.4.4.2.6.
14 For	example Landsskatteretten,	10	June	1998,	summarised	in	IBFD,	Tax	News	Service	Online,	10	December	1998;	Østre	Landsret

(Eastern	Division	of	 the	High	Court),	28	November	2011,	B-246-11/SKM	no.	2011.82,	 IBFD	Tax	Treaty	Case	Law.	See	section	
12.4.4.5.

15 Special Commissioners	 of	 Income	 Tax,	 27	 August	 2008,	 SpC	 710, Resolute	 Management	 Services	 Ltd	 v.	 HMRC	 [2008]	 UKSPC	
SPC00710,	[2008]	STC	(SCD)	1202,	,	IBFD	Tax	Treaty	Case	Law.	See	section	12.4.4.5.

16 US	Court	of	Federal	Claims,	30	June	1995	(Ernest	J.	Clayton,	et	al.	v.	The	United	States),	33	Fed.Cl.	628	No.	92-712T,	IBFD	Tax	Treaty	
Case	Law.	See	section	12.4.4.10.

17 Conseil	d’Etat, 25	November	1968,	no.	71227.	See	section	12.4.4.12.
18 Conseil	d’Etat,	26	February	1992,	no.	83461,	IBFD	Tax	Treaty	Case	Law.	See	section	12.4.4.12.
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 a	pension	payment	from	a	foreign	public	sector	pension	fund	to	a	resident	individual	in	

respect	of	past	government	service	pursuant	to	a	voluntary	pension	scheme.19

The	distributive	rules	of	the	OECD	Model	contain	various	terms	dealing	with	the	attribution	of	

income	to	a	person	for	tax	treaty	purposes.	In	the	OECD	Model,	the	terms	“derived	by”,	“paid	to”	

and	variations	 thereon	are	used	to	establish	 the	connection	between	an	 item	of	 income	and	a	

person	for	tax	treaty	purposes.	The	author	takes	the	view that	the	terms	“paid	to”	and	“derived	

by”,	as	well	as	equivalent	 terms,	do	not	play	an	 independent	role	 in	establishing	the	objective	

scope	of	 the	distributive	 rules	 in	which	 they	are	used.	Any	 income	 that	 is	 recognised	under	a	

contracting	state’s	domestic	 tax	 law	can	be	considered	“derived”	or	“paid”	 for	purposes	of	 the	

relevant	provisions	of	the	OECD	Model.	Consequently,	these	expressions	are	not	in	themselves	

relevant	 as	 regards	 the	 delineation	 between	 Article	 21	 and	 the	 various	 distributive	 rules	

employing	these	terms.		

The	various	distributive	rules	of	the	OECD	Model	employ	the	term	“from”,	as	well	as	equivalent	

expressions,	to	denote	the	presence	of	a	causal	nexus	between	income	that	is	recognised	under	a	

contracting	state’s	domestic	tax	law	and	the	basic	element	giving	rise	to	each	distributive	rule	of	

the	OECD	Model,	i.e.	the	various	types	of	rights,	property	and	activities	mentioned	in	the	Articles	

6	 through	 20.	 If	 the	 required	 causal	 connection	 between	 an	 item	 of	 income	 and	 the	 relevant	

element	is absent,	then	the	respective	distributive	rules	do	not	apply.	Consequently,	the	income	

at	 issue	may	 fall	within	 the	 scope	of	Article	21	of	 the	OECD	Model,	 provided	 that	 the	 income	

cannot	 be	 categorised	 under	 any	 of	 the	 other	 distributive	 rules	 of	 the	 OECD	 Model.	 In	 the	

author’s	 view,	 the	 requirement	 of	 a	 causal	 nexus	 can	 be	 approached	 in	 several	 ways.	 As	 a	

starting	 point,	 establishing	 a	 causal	 relationship	 could	 be	 considered	 a	 merely	 factual	 issue,	

including	 the	 appreciation	 and	 interpretation	 of	 the	 relevant	 facts.	 However,	 establishing	 a	

causal	 link	also	has	a	 legal	dimension.	In	that	respect,	the	author	distinguishes	an	order	of	the	

various	 aspects	 of	 the	 concept	 of	 causality	 that	 is	 inferred	 from	 the	 author’s	 approach	 to	 tax	

treaty	interpretation	(see	Chapter	3).	First,	the	causal	element	that	 is	implicit	in	undefined	tax	

treaty	 terms	should	be	determined	by	 reference	 to	 the	domestic	 law	of	 the	state	applying	 the	

treaty	by	virtue	of	Article	3(2)	OECD	Model,	as	long	as	the	domestic	law	of	this	state	provides	a	

meaningful	 interpretation	of	 this	 concept.	 Second,	 the	 “context”	within	 the	meaning	of	Article	

3(2)	may	displace	or	restrict	a	causal	link	that	is	determined	or	implied	under	the	domestic	law	

of	the	state	applying	the	treaty,	provided	that	there	are	sufficiently	compelling	reasons	to	do	so.	

The	 required	 causality	 which	 is	 reflected	 by	 the	 term	 “from”	 and	 equivalent	 terms	 can	 be	

considered	 an	 autonomous	 element	 that	 is	 part	 of	 the	 treaty	 context,	 which	 may	 limit	 the	

classification	 of	 an	 item	 of	 income	 by	 reference	 to	 a	 state’s	 domestic	 law	 in	 cases	where	 the	

causality	 is	 insufficient	at	the	 level	of	the	tax	treaty.	For	example,	when	a	causal	connection	is	

established	 by	 means	 of	 a	 domestic	 law	 fiction,	 the	 context	 of	 Article	 3(2)	 may	 render	 the	

connection	 ineffective	 for	 purposes	 of	 a	 tax	 treaty.	 Relevant	 context	may	 be	 provided	 by	 the	

OECD	 Commentaries,	 which	 on	 certain	 occasions	 shed	 light	 on	 the	 level	 of	 causality	 that	 is	

embedded	 in	 the	 distributive	 rules	 of	 the	 OECD	 Model.	 Finally,	 in	 cases	 where	 Article	 3(2)	

cannot	 be	 applied,	 or	 where	 it	 does	 not	 lead	 to	 a	 useful	 result,	 the	 causal	 nexus	 should	 be	

established	by	employing	the	general	treaty	interpretation	rules	of	the	Articles	31	and	32	of	the	

VCLT.	In	that	respect,	the	good	faith	principle	may	play	a	useful	role.

2.1.2 Geographical	scope

In	respect	of	the	Articles	6	through	20,	Article	21(1)	can	theoretically	apply	to	income	which	is	

by	 its	 nature	 dealt	 with	 in	 distributive	 rules	with	 a	 limited	 geographical	 scope,	 provided	 the	

                                                     
19 Bundesfinanzhof,	8	December	2010,	no.	I	R	92/09,	IBFD	Tax	Treaty	Case	Law.	See	section	12.4.4.13.
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income	is	derived	from	the	residence	state	or	from	a	third	state.	Article	21(1)	then	provides	the	

legal	 consequences	 in	 respect	of	 these	 types	of	 income,	 i.e.	 exclusive	 residence	 state	 taxation,	

replacing	the	legal	consequences	of	these	provisions,	as	complemented	by	Article	23	A	or	B.	This	

concerns	the	following	provisions	with	a	bilateral	scope:

 Article	6(1);20

 Article	10(1)	and	10(2);21

 Article	11(1)	and	11(2);22

 Article	16;23 and

 Article	17(1)	and	(2).24

In	addition,	Article	21(1)	covers	income	falling	within	the	objective	scope of	Article	12(1),	but	

arising	 in	 the	 residence	 state	 or	 in	 a	 third	 state,	 resulting	 in	 the	 same	 legal	 consequence	 of	

exclusive	 residence	 state	 taxation.25 Moreover,	Article	21(1)	 can	apply	 to	 income	which	by	 its	

nature	 falls	within	 the	 following	distributive	rules,	when	 the	 income	 is	not	paid	by	one	of	 the	

contracting	states:

 Article	19(1)(a)	and	(2)(a);	and

 Article	19(1)(b)	and	(2)(b),	although	in	the	author’s	view,	Article	15(1)	in	principle	

functions	as	the	residual	clause	in	this	respect.

Finally,	Article	21(1)	can	apply	to	income	that	is	by	its	nature	covered	by	Article	20,	which	only	

concerns	income	arising	outside	the	other	contracting	state	(the	host	state),	when	the	income	is	

derived	from	a	source	within	that	state.

2.2 Relevance	of	Article	21	of	the	OECD	Model

2.2.1 Article	21(1)

Article	21	can	be	regarded	as	an	expression	of	 the	main	principle	of	 the	OECD	Model	 that	 the	

state	of	residence	has	the	primary	right	 to	tax	 items	of	 income,	and	that	the	other	contracting	

state	(the	source	state)	can	only	tax	such	items	of	income	if	tax	jurisdiction	is	explicitly	assigned	

to	 that	 state.	 Article	 21	 is	 essential	 within	 the	 framework	 of	 the	 OECD	 Model	 because	 it	

accomplishes	that	the	OECD	Model	is	a	comprehensive	system,	i.e.	it	avoids	that	any	income	falls	

                                                     
20 Because	Article	6(1)	has	a	bilateral	scope,	income	from	immovable	property	situated	in	the	state	of	residence	or	in	a	third	state	

falls within	 the	 ambit	 of	 Article	 21(1),	 unless	 the	 income	 is	 characterised	 as	 business	 profits,	 in	 which	 case	 the	 income	 is	
governed	by	Article	7(1).	In	the	absence	of	a	PE	in	the	other	contracting	state,	the	application	of	Article	7	has	the	same	result,	i.e.	
exclusive	residence	state	taxation.

21 Because	Article	10	has	a	bilateral	scope,	dividends	paid	by	a	company	that	is	a	resident	of	the	residence	state	or	of	a	third state	fall	
under	Article	21(1).	However,	 if	 the	residence	state	 treats	 the	dividends	 as	business	profits,	Article	7(1)	would	apply	 to	 that	
income.	 In	 the	 absence	 of	 a	 PE	 in	 the	 other	 contracting	 state,	 the	 application	 of	 Article	 7	 has	 the	 same	 result,	 i.e.	 exclusive	
residence	state	taxation.

22 Because	Article	11	has	a	 bilateral	scope,	 interest	 arising	 in	 the	residence	 state	or	 in	a	 third	 state	 is	within	 the	 ambit	 of	Article	
21(1).	However,	 if	 the	residence	state	 treats	such	 interest	as	business	profits,	Article	7(1)	would	apply	to	 that	 income.	 In	 the	
absence	 of	 a	 PE	 in	 the	 other	 contracting	 state, the	 application	 of	 Article	 7	 has	 the	 same	 result,	 i.e.	 exclusive	 residence	 state	
taxation.

23 If	the	income	is	characterised	as	business	profits,	Article	7(1)	will	apply.	Moreover,	in	the	author’s	view	Article	15(1)	functions	as	
the	residual	clause	for	income	that	falls	outside	the	geographical	scope	of	Article	16	in	case	of	income	from	employment.

24 If	the	income	is	characterised	as	business	profits,	Article	7(1)	will	apply.	Moreover,	in	the	author’s	view	Article	15(1)	functions	as	
the	residual	clause	for	income	that	falls	outside	the	geographical	scope	of	Article	17	in	case	of	income	from	employment.

25 Because	Article	12	has	a	bilateral	scope,	royalties	arising	in	the	residence	state	or	in	a	third	state	are	within	the	ambit	of	Article	
21(1).	However,	 if	 the	 residence	state	 treats	 the	 royalties	 as	business	profits,	Article	7(1)	would	apply	 to	 that	 income.	 In	 the	
absence	 of	 a	 PE	 in	 the	 other	 contracting	 state,	 the	 application	 of	 Article	 7	 has	 the	 same	 result,	 i.e.	 exclusive	 residence	 state	
taxation.
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outside	 the	 scope	 of	 the	model.	 As	 a	 result	 of	 Article	 21,	 the	OECD	Model	 covers	 all	 items	 of	

income	 that	 may	 be	 subject	 to	 tax	 in	 a	 contracting	 state.	 This	 entails	 that	 the	 combined	

distributive	rules	contained	in	Articles	6	through	21	provide rules	for	all	 items	of	income.	The	

“other	 income”	 article	 therefore	 makes	 an	 important	 contribution	 to	 achieving	 the	 primary	

object	and	purpose	of	tax	treaties,	 i.e.	avoiding	the	occurrence	of	international	juridical	double	

taxation.

With	 regard	 to	 income that	 is	 not	 by	 its	 nature	 dealt	with	 in	 the	 other	 distributive	 rules,	 the	

relevance	of	Article	21(1)	depends	on	the	objective	scope	of	 these	other	rules.	 In	 this	respect,	

Article	3(2)	of	the	OECD	Model	plays	a	prominent	role	in	defining	when	income	is	by	its	nature	

covered	 by	 the	 other	 rules.	 The	 importance	 of	 a	 contracting	 state’s	 domestic	 tax	 law	 in	 the	

interpretation	of	the	term	“item	of	income”	implies	that,	in	principle,	Article	21	can	apply	to	any	

item	which	is	subject	to	taxation	by	virtue	of	the	taxes	covered	by	Article	2	of	the	OECD	Model.	

The	“other	income”	article	does	not	contain	any	requirements	as	to	the	nature	of	the	income.	As	

a	 result,	 Article	 21	 also	 serves	 as	 a	 residual	 clause	 in	 relation	 to	 items	 of	 income	which	 are	

domestically	characterised	as	a	capital	gain,	but	which	fall	outside	the	objective	scope	of	Article	

13	 for	whatever	 reason.	Article	21(1)	may	also	comprise	 fictitious	 income	on	 the	basis	of	 the	

general	reference	to	the	domestic	 law	concept	of	 income.	 In	the	author’s	view,	 it	must	 first	be	

established	whether	fictitious	income	that	is	recognised	under	a	state’s	domestic	law	concept	of	

income	can	be	characterised	under	any	of	the	Articles	6	through	20	of	the	OECD	Model.	If	this	is	

not	feasible,	the	fictitious	income	falls	under	Article	21.	Therefore,	fictitious	income	does	not	fall	

under	Article	21	as	a	starting	point.

In	the	author’s	view,	Article	21(1)	is	of	major	importance	for	the	application	of	tax	treaties	when	

income	falls	outside	the	geographical	scope	of	the	other	distributive	rules.	Moreover,	Article	21	

is	crucial	in	allocating	the	right	to	tax	“other	income”	in	cases	of	corporate	dual	residence.	This	is	

particularly	true	of	income	falling	outside	the	geographical	scope	of	the	other	distributive	rules	

of	the	tax	treaties	concluded	by	the	“loser	state”	in	such	cases.	If	the	tax	treaty	between	the	two	

states	claiming	residence	of	the	company	does	not	contain	an	“other	income”	article,	then	such	

income	would	be	 taxable	 in	both	 contracting	states,	 even	 if	 it	would	arise	 in	each	contracting	

state	or	in	a	third	state,	because	both	states	would	not	be	limited	in	their	taxation	rights	by	the	

treaty.	In	addition,	the	dual	resident	company	would	not	be	entitled	to	an	exemption	or	credit	to	

avoid	double	taxation	on	the	“other	income”. Moreover,	from	a	source	state	perspective,	where	a	

dual	resident	company	pays	e.g.	dividends,	the	“other	income”	article	of	the	tax	treaty	between	

the	“loser”	 state	and	the	state	of	residence	of	 the	 recipient	of	 the	dividends	 is	 instrumental	 in	

preventing the	“loser”	state	from	taxing	the	dividends	paid	by	the	company.	Therefore,	Article	

21	plays	a	crucial	role	in	preventing	international	multiple	taxation.

2.2.2 Article	21(2)

Although	 the	 terms	 “right”	 and	 “property”	 can	 encompass	 any	 tangible	 or	 intangible	 asset	 or	

right	thereto,	Article	21(2)	is	particularly	relevant	in	respect	of	dividends,	interest	and	royalties	

falling	outside	 the	bilateral	 scope	of	 the	Articles	10,	11	and	12	of	 the	OECD	Model.	The	OECD	

Commentary	supports	the	position	that	Article	21(2)	covers	income	from	the	residence	state,	as	

well	as	income	from	third	states	that	can	be	attributed	to	a	PE	in	the	other	contracting	state.26

Because	all	profits	from	an	enterprise	of	a	contracting	state,	as	well	as	all	profits	derived	through	

a	 PE,	 are	 already	 covered	 by	 Article	 7,	 including	 income	 from	 the	 residence	 state	 and	 third	

states,	it	can	be	questioned	whether	Article	21(2)	has	an	independent	meaning.	

                                                     
26 OECD	Commentary	on	Article	21,	paragraphs	4	and	5.	See	also	the	OECD	Commentary	on	Article	23	A	and	B,	paragraph	10.
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According	to	 the	author,	Article	7	covers	all	business	profits,	 including	dividends,	 interest	and	

royalties	falling	outside	the	geographical	scope	of	the	Articles	10,	11	and	12	of	the	OECD	Model.	

This	includes	dividends,	interest	and	royalties	arising	in	the	residence	state	and	in	third	states.	

Article	 7(4)	 provides	 that	where	 profits	 are	 dealt	 with	 separately	 in	 other	 distributive	 rules,	

these	provisions	take	priority	over	Article	7.	With	regard	to	income	from	the	residence	state	or	

from	third	states,	Article	21(2)	does	not	come	into	play.	Because	the	Articles	10,	11	and	12	are	

inapplicable	due	to	their	bilateral	reach,	Article	7	continues	to	be	applicable.	Therefore,	the	right	

to	 tax	 is	 assigned	 to	 the	 PE	 state	 on	 the	 basis	 of	 Article	 7(1),	 second	 sentence.	 Article	 21(2)	

merely	confirms	this	result,	but	has	no	independent	meaning.	The	author	is	of	the	opinion	that	

Article	21(2)	merely	has	a	clarifying	function	as	regards	these	types	of	income.	

However,	 Article	 21(2)	 is	 not	 completely	 without	 stand-alone	 significance.	 An	 important	

exception	must	be	made	for	states	that	do	not	tax	all	items	of	income	of	a	company	as	business	

profits.	 This	 mainly	 concerns	 certain	 common	 law	 countries,	 such	 as	 the	 UK.	 If	 income	

attributable	to	a	PE	is	not	taxed,	per	se,	as	business	profits	under	the	domestic	tax	law	of	the	PE	

state,	for	instance	in	the	case	of	a	state	with	a	schedular	tax	system	like	the	UK,	the	income	is	not	

characterised	as	“business	profits”	within	the	meaning	of	Article	7.	The	income	concerned	falls	

within	 the	 scope	of	Article	21(1),	 and	 the	 application	of	Article	21(2)	 redirects	 the	 income	 to	

Article	 7,	 provided	 the	 assets	 or	 rights	 in	 respect	 of	which	 the	 income	 is	 paid	 are	 effectively	

connected to	the	PE.	

2.2.3 Optional	third	paragraph	of	Article	21	of	the	OECD	Model

The optional	third	paragraph	of	Article	21	that	is	suggested	by	the	OECD	Commentary	infringes	

on	the	catch-all	function	of	Article	21	because	this	paragraph	potentially	removes	income	from	

certain	 financial	 instruments	 from	 the	 scope	 of	 Article	 21,	 and	 thus	 from	 the	 scope	 of	 the	

distributive	 rules	 of	 the	 OECD	 Model.	 The	 author	 rejects	 this	 approach	 since	 it	 could	

theoretically	 result	 in	 double	 taxation.	 However,	 the	 consequences	 of	 the	 removal	 of	 income	

from	 the	 scope	of	Article	21	are	mitigated	 as	 long	 as	 the	 residence	 state	provides	 relief	 from	

double	 taxation	 in	 case	 the	 other	 contracting	 state	 taxes	 income	 in	 accordance	 with	 this	

provision.	Nevertheless,	 according	 to	 the	 author,	 the	wording	 of	 the	 optional	 third	 paragraph	

could	be	improved	by	assigning	tax	jurisdiction	with	regard	to	the	excess	part	of	the	income	to	

the	source	state	instead	of	restricting	the	scope	of	the	“other	income”	article,	while	maintaining	

the	 current	 scope of	 the	 paragraph.	 This	 could	 be	 achieved	 by	 modifying	 the	 optional	 third	

paragraph	as	suggested	in	the	appendix	to	Chapter	13.

2.3 Effectiveness	of	Article	21	of	the	OECD	Model

2.3.1 Article	21(1)

In	 the	author’s	view,	Article	21	 is	an	essential	 component of	 the	OECD	Model	and	 tax	 treaties	

patterned	 thereon.	 Article	 21	 has	 the	 purpose	 of	 ensuring	 that	 the	 OECD	 Model	 is	

comprehensive.	According	to	the	author,	the	current	wording	of	Article	21(1)	corresponds	to	the	

purpose	of	the	provision.	In	the	author’s	view,	Article	21(1)	fulfils	its	function	as	residual	clause	

appropriately	 within	 the	 framework	 of	 the	 OECD	Model. There	 is	 nothing	 in	 the	 wording	 of	

Article	21(1)	that	prevents	the	article	from	functioning	in	accordance	with	its	intended	purpose.	

Therefore, the	author	considers	it	unnecessary	to	amend	the	wording	of	Article	21(1).	The	main	

problem	in	the	application	of	Article	21(1),	however,	appears	to	be	that	its	proper	function	is	not	

always	 recognised	 when	 tax	 treaties	 are	 applied	 in	 practice.	 This	 is	 illustrated	 by	 various	

decisions	of	the	Dutch	Hoge	Raad,	which	undermine	the	residual	function	of	the	“other	income”	

article	in	relation	to	both	the	objective	scope	and	the	geographical	scope	of	other	provisions	of	
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the	OECD	Model	(see	below).	Other	examples	of	situations	where	Article	21(1)	was	not	applied	

in	 accordance	 with	 its	 appropriate	 role	 are	 summarised	 in	 Chapter	 13.	 In	 the	 author’s	 view,	

certain	improvements	could	be	made	to	the	OECD	Commentary	on	Article	21,	as	well	as	other	

parts	of	the	OECD	Commentaries	to	illustrate	the	proper	role	of	Article	21	(see	also	the	appendix	

to	Chapter	13	for	textual	proposals).

In	its	decision	of	7	December	2001,	BNB 2002/42,	the	Hoge	Raad infringed	the	comprehensive	

character	of	Article	21	by	ruling	that	a	recapture	of the	deduction	of	annuity	premiums	paid	by	a	

Dutch	 resident	 individual	 before	 he	 immigrated	 to	 Hungary	 and	 upon	 the	 surrender	 of	 that	

annuity	after	his	emigration	– through	the	system	of	“negative	personal	obligations”	– was	not	

considered	to	be	an	item	of income	within	the	meaning	of	the	“other	income”	article	of	the	1986	

Netherlands-Hungary	tax	treaty.	From	a	theoretical	perspective,	the	author	does	not	subscribe	

to	this	decision	of	the	Dutch	Hoge	Raad because	it	does	not	respect	the	comprehensive	character	

that	Article	21	grants	to	the	OECD	Model,	entailing	that	income	cannot	be	withdrawn	from	the	

application	 of	 an	 OECD-patterned	 tax	 treaty.	 Moreover,	 the	 Hoge	 Raad’s	 view	 creates	 a	

possibility	of	 international	double	taxation,	which	is	not	in	 line	with	the	object	and	purpose	of	

tax	 treaties.	Furthermore,	 the	Hoge	Raad’s	 reasoning	 in	BNB 2002/42	may	provide	 legislators	

with	arguments	to	circumvent	the	operation	of	tax	treaties.	When	a	domestic	income	fiction	is	

designed	in	such	a	manner	that	it	involves	a	recapture	of	previous	deductions,	the	Hoge	Raad’s	

decision	in	BNB 2002/42	may	support	the	view	that	the	income	falls	outside	the	scope	of	a	tax	

treaty,	 resulting	 in	 an	 unlimited	 taxation	 right	 for	 the	 source	 state. This	 approach	 was,	 for	

example,	 adopted	 in the	 revised	 Dutch	 legislation	 concerning,	 inter	 alia,	 the	 treatment	 of	

surrenders	of	annuities	that	was	drafted	in	reaction	to	the	Hoge	Raad decision	of	19	June	2009,	

BNB 2009/264.	This	 legislation	was	 issued	 in	conjunction	with	 the	decisions	of	19	 June	2009,

BNB 2009/263,	265	and	266,	regarding	the	taxation	of	pensions	upon	emigration.	The	rationale	

behind	 this	 legislation	 was	 that	 a	 recapture	 of	 previously	 exempted	 pension	 premiums	 or	

previously	 deducted	annuity	 premiums	did	 not	 fall	within	 the	 scope	 of	 tax	 treaties,	 or	 in	 any	

case,	that	the	good	faith	principle	was	not	infringed.	The	objective	of	this	legislation	was	to	align	

the	Dutch	regime	with	the	Hoge	Raad’s	decision	of	7	December	2001,	BNB 2002/42.	According	

to	the	author,	the	revised	legislation	concerning	the	treatment	of	annuities	in	case	of	emigration	

is	incompatible	with	the	good	faith	principle.	The	author	takes	the	view	that	the	taxation	of	an	

annuity	 by	 means	 of	 taxing	 the	 deducted	 premiums	 as	 negative	 expenditures	 for	 income	

provisions	in	cases	where	Article	21	of	an	OECD-patterned	tax	treaty	assigns	the	jurisdiction	to	

tax	 the	 annuity	 to	 the	 residence	 state	 is	not	 in	 accordance	with	 a	 good	 faith	 interpretation	of	

Article	21.

Another	example	illustrating	the	Dutch	Hoge	Raad’s	tendency	to	marginalise	the	importance	of	

the	“other	income”	article	is	offered	in	the	decisions	of	5	September	2003, BNB 2003/379,	BNB

2003/381,	and	18	June	2004,	BNB 2004/314.	In	an	implicit	good	faith	reasoning,	the	Hoge	Raad

concluded	 that	 the	 former	 1970	 Netherlands-Belgium	 tax	 treaty	 prevented	 the	 Netherlands	

from	 taxing	 fictitious	 wage	 and	 fictitious	 interest,	 because	 these	 types	 of	 income	 were	 not	

susceptible	 to	 taxation	 in	 the	 other	 contracting	 state.	 The	 Hoge	 Raad’s	 approach	 is	 not	 in	

agreement	with	the	author’s view	that	the	“other	income”	article	does	not	contain	an	inherent	

subject-to-tax	clause.	Furthermore,	the	Hoge	Raad’s	conclusion	is	not	in	line	with	the	objective	of	

the	“other	income”	article,	i.e.	assigning	the	exclusive	taxation	right	to	the	residence	state,	thus	

prohibiting	source	state	 taxation.	 In	 the	author’s	view,	a	good	 faith	 interpretation	of	 the	1970	

Netherlands-Belgium	 tax	 treaty	 should	 have	 resulted	 in	 the	 application	 of	 the	 “other	 income”	

article.
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In	 its	decision	of	28	February	2001,	BNB 2001/295,	the	Dutch	Hoge	Raad has	undermined	the	

residual	 function	of	 the	 “other	 income”	article	 in	 relation	 to	 the	geographical	 scope	of	 certain	

other	distributive	rules	of	the	OECD	Model.	 In	this	decision,	the	Hoge	Raad assigned	a	residual	

character	to	Article	10	of	the	OECD	Model	by	extending	the	geographical	scope	of	Article	10	to	

items	of	income	that	are	by	their	nature	dealt	with	in	this	article,	but	that	cannot	be	categorised	

under	 this	 provision	 due	 to	 its	 bilateral	 scope.	 In	 the	 author’s	 view,	 Article	 10	 cannot	 be	

construed	to	apply	to	an	item	of	income	that,	according	to	the	clear	wording	of	the	article,	is	not	

covered	by	that	provision. Therefore,	the	author	rejects	the	approach	taken	by	the	Hoge	Raad in	

BNB 2001/295.	 In	 the	 author’s	 opinion,	 the	Hoge Raad should	 have	 based	 its	 decision	 in	 this	

case	on	the	 “other	 income”	article.	 If	 the	Hoge	Raad assigns	a	residual	character	 to	Article	10,	

then	a	similar	effect	should	be	recognised	for	Article	11	(interest)	and	Article	12	(royalties)	of	

the	 OECD	 Model. In	 that	 view,	 Article	 11(1)	 functions	 as	 the	 residual	 clause	 for	 all	 interest	

income,	 while	 Article	 12(1)	 is	 the	 catch-all	 clause	 for	 all	 royalty	 income,	 regardless	 of	 the	

geographic	source	of	these	items	of	income.	In	the	author’s	view,	however,	the	Articles	11	and	

12	cannot	be	construed	to	apply	to	 items	of	 income	that,	according	to	their	clear	wording,	are	

not	within	the	ambit	of	these	provisions.	Therefore,	the	Articles	11	and	12	cannot	be	considered	

as	 the	 residual	 rule	 for	 interest	 and	 royalties	 falling	 outside	 the	 geographical	 scope	 of	 these	

provisions.	In	the	author’s	view,	the	Hoge	Raad’s	approach	of	assigning	a	residual	function	to	e.g.	

the	Articles	10,	 11	and	12	of	 the	OECD	Model	 in	 their	 current	wording	 is	undesirable.	Rather	

than	 improving	 the	 operation	 of	 the	 OECD	 Model,	 this	 approach	 erodes	 Article	 21	 that	 was	

included	 with	 precisely	 the	 objective	 of	 assigning	 tax	 jurisdiction	 as	 regards	 income	 falling	

outside	the	scope	of	the	other	distributive	rules.	Compare	the	German	Bundesfinanzhof decision	

of	 12	 June	 2013,	 no.	 I	 R	 47/12,	 IBFD	 Tax	 Treaty	 Case	 Law,	 in	 which	 the	 Bundesfinanzhof	

confirmed	 that	 interest	 arising	 in	 a	 third	 state	 in	principle	 falls	 under	Article	21	of	 the	OECD	

Model.

2.3.2 Article	21(2)

The	significance	of	the	second	paragraph	of	Article	21,	as	well	as	the	scope	of	the	exclusion	for	

immovable	property	in	that	paragraph,	are	subject	to	different	views.	The	author	recommends	

that	the scope	and	function	of	Article	21(2)	are	further	explained	in	the	OECD	Commentary.	The	

author	 suggests	 that	 it	 is	 clarified	 that	 the	provision	has	 an	 affirmative	meaning	 in	 respect	of	

dividends,	interest	and	royalties	from	the	residence	state	and	third	states,	unless	the	income	at	

issue	is	not	characterised	as	business	profits	under	the	domestic	tax	law	of	the	PE	state.	Only	in	

the	latter	case	would	Article	21(2)	have	an	independent	meaning.	Whether	or	not	the	PE	state	

actually	exercises	its	taxation	right	in	any	way,	other	than	taxing	the	income	as	business	profits,	

depends	 on	 the	 domestic	 law	 of	 this	 state.	 The	 author’s	 proposed	 amendment	 of	 the	 OECD	

Commentary	on	Article	21	is	included	in	the	appendix	to	Chapter	13.

Moreover,	the	scope	of	the	exception	for	immovable	property	in	Article	21(2)	is	unclear.	In	the	

case	of	immovable	property	that	is	situated in	the	residence	state	(State	R)	or	in	a	third	state	and	

that	is	attributable	to	a	PE	in	the	other	contracting	state	(State	S),	the	author	takes	the	view	that	

the	 “context”	 within	 the	 meaning	 of	 Article	 3(2)	 of	 the	 R-S	 tax	 treaty	 prevents	 State	 S	 from	

categorising	 the	 income	 under	 Article	 7,	 regardless	 of	 its	 domestic	 law	 classification	 of	 the	

income	as	business	profits.	Consequently,	Article	21(1)	of	the	R-S	tax	treaty	has	to	be	applied	in	

respect	 of	 the	 income	 from	 the	 immovable	 property	 located	 in	 State R	 or	 in	 a	 third	 state.	 To	

reinforce	 the	 proposed	 approach,	 the	 author	 recommends	 adding	 language	 to	 the	 OECD	

Commentary	 on	 Article	 21	 which	 confirms	 the	 inapplicability	 of	 Article	 7	 to	 income	 from	

immovable	 property	 situated	 in	 the	 residence	 state	 or	 in	 a third	 state.	 Regardless	 of	 the	

proposed	 changes	 to	 the	OECD	Commentary,	 the	 author	 believes	 that	 the	 effectiveness	 of	 the	
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exclusion	 of	 immovable	 property	 from	 the	 scope	 of	 Article	 21(2)	 could	 be	 further	 improved.

Therefore,	 it	 is	proposed	to	amend	Article 21	to	ensure	that	 the	PE	state	 is	not	entitled	 to	 tax	

income	from	immovable	property	situated	in	the	residence	state	or	in	a	third	state.	


